How decennial liability
insurance works

INTRODUCTION

The aim of the information sheet “How decennial liability insurance works” is to
identify and explain the various types of insurance coverage, both necessary and
required in France for contractors who conduct business here.

This information sheet is not intended as a substitute for the documents your
insurer provides, but it does cover the important points related to this type of
insurance coverage. It also alerts you to the information and documentation that

the insurer will ask you to provide.

LIABILITY AND CONSTRUCTION
INSURANCE: DRIVEN BY THE
UNDERLYING LOGIC OF PROTECTING

The sub-contractor

Sub-contractors are not subject to obligatory
decennial liability coverage, for the reason that
they have no direct relationship with the project
owner. However, they are every bit as
accountable to the ordering/instructing party
and client as the project manager and must
therefore be insured.

Decennial liability insurance contracts provide
for liability coverage, for the simple reason that
most business entities are, depending on the
market, prime contractors or sub-contractors.
Nevertheless, as this relates to non-mandatory
coverage, the insurance scope is on occasion
limited, even in the case of events qualified as
“decennial”.

WHAT IS DECENNIAL LIABILIT
INSURANCE ?

The French system was designed to
provide the building owner with effective
protection against major damage that can
occur or come to light in the decade that
follows completion of the building (hence
the term decennial insurance).

Contractor liability in France is subject to
rules of public safety. The legal

ramifications of decennial liability are
codified in articles 1792 and 1792-2 of the
French Civil Code. The principle of
presumption of liability for a non-
negotiable period of ten years (a decade)
is inscribed in the law.
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Who is concerned ?

All contractors involved in the
construction of a building are
automatically responsible or liable to
the maitre de l'ouvrage, for
damages—even those caused by
defects associated with sub-standard
ground conditions—which compromise
the solidity of the building or render it
unfit for use.

You are a contractor if you are :

© An architect, a general contractor, a
technician or another person who has
signed a louage d'ouvrage agreement or
contract with the client;

© A vendor upon completion of a building
you have constructed or commissioned.

You are also subject to decennial liability
if you are engaged in the capacity of
vendor for a building that has yet to be
built (project vendor: with respect to
forward operations or for the sale of one
or several properties for future
completion), a property developer
(professional vendor upon completion of
buildings he himself has commissioned—
having assumed responsibility every step
of the project), a single-home builder, or
a technical project manager.

What are the principles of
responsibility ?

You are a builder and as such are
presumed to be responsible for ensuring
public safety for the decade following the
date of Acceptance of Works. This is a
matter of public policy, which cannot be
waived or altered by contract.

In other words, you are only exempt from
full liability if you can prove extraneous
cause of damage: Force majeure, third-
party fault, or the victim’s own.

What is the contract term?

You are responsible to the client and
successive buyers for the work you
perform for the space of ten full years.

The date of Acceptance of Works marks
the beginning of your period of
responsibility.

The Acceptance of Works is the date on
which the project owner signals
acceptance of the completed work, with or
without reservation. This comes about at
the request of the most diligent party, and
is often the object of a written contract. It
is, in any case, pronounced jointly.

WHAT IS DECENNIAL LIABILIT
INSURANCE ?

The French construction insurance system
in place since 1978 is a “double-barrelled”
system:

© The inherent defect insurance carrier
compensates the property owner
according to the standard clauses;

© The inherent defect insurance carrier
pursues damages against the builder and
his liability insurers under decennial liability.

This system allows the client to be
compensated rapidly, and guarantees that
the consumer will be protected.

Are you required to carry insurance ?

Decennial liability insurance coverage is
mandatory for individuals and
business/corporate entities subject to
decennial liability on the presumption
established by article 1792 of the Civil
Code, and those that follow (concerning
construction projects constitutive of a
building).

Your required insurance coverage must
include guarantees equivalent to those
described in standard clauses. For this
reason, these always appear in contract
documents. This is minimum acceptable
code coverage, which no contract element
may diminish, however much one chooses
to augment this coverage. The required
clauses concern the maintenance and
duration of the guarantee, deductible, and
exclusions.
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Every builder is required to carry
decennial liability insurance; but the
builder who is denied insurance coverage
may call upon the Central Tariff Bureau
(BCT), an independent administrative
authority, to determine rate conditions
and deductible in view of securing the
required coverage.

What is covered by decennial liability
insurance ?

The insurance contract covers building
repairs when fault is attributed to the
insured.

The policy covers material damages of
obvious severity, irrespective of cause
and origin, which did not become
manifest by the date of Acceptance of
Work, and which appear within the ten-
year period.

The damages must be beyond doubt,
with the consequence that:

© Building solidity is compromised.

© The building is rendered unsuitable for
its purposes.

Such a building is unfit to serve the
purpose for which it was built. But as this
is a subjective notion, examination must
be made on case-by-case basis.

Extent of the policy

The law provides no limits as to coverage
amounts. It is up to insurer to determine
the scope of repairs required for the
building in question.

Nonetheless, the insurer may limit the
number of construction sites that may be
opened over a given period.

The decennial policy includes a
deductible as a matter of course; and it is
forbidden to contract a policy for the
purpose of covering the deductible. You
are also responsible for paying a share of
compensation, the amount of which is set
forth in your contract. The deductible may
not be charged to the complainant. The
insurer will compensate the property
owner as required, and will ask that you
reimburse the amount of your deductible.

Management mode

The French construction insurance system
is intended to offer ultimate consumer
protection: the capitalization of the
decennial policy. The leading characteristic
of the capitalization program is that it is
based on a single premium principle, as
opposed to a multiple or partial premium
system. The collection of single premium at
the outset of construction effectively covers
every incident that may arise over the
course of a decade, from the date of
Acceptance of Works.

This allows the decennial policy to maintain
viability, without requiring supplementary
premiums, even in the case of builder
default and/or termination of the insurance
contract.

In practice, you are not required to inform
the insurer every time you open a
construction site; this would be asking too
much of you, builders! Instead, the insurer
is content to account for and to underwrite
building projects that are consolidated over
the course a year.

STEPS TO FOLLOW
DECENNIAL LIABILITY ?

Every contractor who builds in France,
whether his project concerns a new
development or a renovation, must be
insured against decennial liability.

WHEN AM | REQUIRED TO SUBSCRIBE
TO THIS INSURANCE ?

Your subscription to decennial liability
insurance should be in hand before work
commences. You must be able to provide
proof of decennial liability insurance from
the outset of every construction project.

If your business was formed after the
construction project opens, it is imperative
that you take out a policy before you begin
the actual work.

It is therefore necessary that you seek
coverage as soon as project planning
begins.
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WHOM SHOULD | ASK ABOUT
INSURANCE ?

You may approach your usual provider to
obtain a decennial liability policy for a
construction project based in France. In
fact, there is nothing to prevent a
European insurance provider from
insuring a builder from another member
state, whether through a branch office
based in France or as a provider
operating in accordance with free
exchange of services directive.

If you have contracted a policy already,
whether through an agency based in
France, or through a network
incorporated on French soil, you can
request decennial liability insurance
coverage for a construction project from
your local insurance entity, which will
then solicit coverage through a France-
based subsidiary.

In the event you are a building and public
works (BTP) subsidiary, you could be
eligible for insurance coverage from the
provider for your parent company.

Of course, you may also solicit a French
insurance company that is qualified to
offer this kind of insurance.

Construction insurance: the
“Bureau” of European
manufacturers set up by France
Assureurs

France Assureurs wishes to assist European
manufacturers who can’t find any insurance
but are falling under the obligation of
decennial guarantee.

To meet this objective, France Assureurs has
implemented a specific mechanism for
European manufacturers.


https://www.franceassureurs.fr/lassurance-protege-finance-et-emploie/lassurance-protege/lassurance-en-pratique-pour-les-professionnels/assurance-construction-le-dispositif-accueil-des-constructeurs-europeens-mis-en-place/

How decennial liability

insurance works

MORE INFORMATION

WHAT SORT OF QUESTIONS WILL
MY AGENT ASK ?

This may very well be a required policy,
but it is offered on the market—and rates
vary widely, for the reason that insurer
companies determine fees based on the
elements that comprise the risk for which
coverage is sought.

Covered activities

You must define your professional activity
exactly.

By activity is understood building
services and equipment packages
(plumbing, electricity, tiling, etc.) as these
terms exist under prevailing insurance
nomenclature. In fact, insurance
companies that practice construction risk
employ a common reference system to
define covered activities.

What matters most is that the projects
you undertake fall within the scope of the
business you have stipulated. Should you
undertake a project you have failed to
stipulate, then you will not be covered
should an incident occur.

Required professional skills

The practice of the building trades in
France requires professional titles at
least equivalent to a French CAP or BEP
in the industry in question, or a certificate
of at least three years’ professional
experience (self-employed or salaried
employee) in a European member state.

When applying for decennial liability
insurance, you must therefore prove you
have the skills required to work within
your industry and experience appropriate
to the project.

To contact the France Assureurs’ Bureau
send a mail to: decennale@franceassureurs.fr

You will inform the insurance company as
to the nature of your industry, combined
experience and the growth of your industry
(the date your business was created, staff
size, sales, start of professional activity),
professional experience in the field (CV,
references from completed projects...), and
information as to past insurance and claims
on file.

Qualifying construction techniques

The construction sector is rapidly evolving,
and the non-traditional sector is developing
apace. For example, requests for coverage
in the field of renewable energy, innovative
procedures, and “green” construction
materials have begun to multiply.

If you find yourself in this situation, be
aware that your case will be decided on its
individual merits. This is the same for
portfolio builders who lack an objective
measure for insurance liability, and who
await development of existing normative
procedure. This problem of how to
approach the risk applies to every builder,
regardless of nationality.

Standard clauses reflect French standards
in the matter, or even standards published
by the standards-setting bodies of
European Union member states.

To qualify for coverage, products and/or
procedures must be identified in accepted
standards as defined by the contract (see
appendix).

FRANCE
™ ASSUREURS

FAIRE AVANCER LA SOCIETE EN CONFIANCE
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